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Abstract. During the 1970's the applications of cable television technology gradually
moved from exclusive focus on amplification and retransmission of broadcast signals to transmission of original television programming, such as the offerings on pay TV. During the 1980's
the technological potential is available for cable television to shift from this emphasis on
dissemination of television programming to an emphasis on transmission of data. The purpose of
this paper is to explore the policy implications that derive from these new information dissemination purposes. Through an examination of case law and FCC rules, this paper explores the
meaning of the terms "reasonably ancillary" and "common carrier" to determine the form in which
the regulation of data transmission via CATV might take.
INTRODUCTION
The electronic transmission of information
has traditionally been divided into two categories: broadcasting and data transmission. In
light of recent technological innovations, however, the distinction between the two is becoming less pronounced to the point that it is
sometimes impossible to distinguish one from
the other. Due to the fact that the United
States' regulatory framework i s based upon the
existence of a distinction, the new uses of
new information dissemination technology have
and will continue to bring up grave issues of
policy. Some of the policy implications of
the use of a traditional broadcasting technology, cable television, for data transmission
wi 11 be addressed. in thi s paper.
THE TECHNOLOGY OF INFORMATION DISSEMINATION
Traditionally, cable television is used to
enhance broadcasting through the retransmission
of telecasts to remote areas. Lately, however,
there have been experimental installations in
which CATV operators are involved in data
transmission as well. An example is Warner
Communications' cable system, QUBE, which has
been operational in Columbus, Ohio since 1978.
Using coaxial cables, QUBE , has been designed
to provide two-way ·communication between the
station and the viewer. The communication from
the station to the viewer is a traditional
broadcast or "cablecast"; the response from the
viewer would be classified as data transmission.
The typical cable structure is supplemented by
a small terminal in the home that performs both
channel selection and the transmission of audience response data . In addition to this type
of transmission, the QUBE system also allows
for the data transmission necessary in home
security and fire alarm systems.
Another technology for information dissemination that calls into question the current
policy framework is called "t el et ext " -- t he
generic term for systems of electronic document
delivery. Its current media include the broadcast spectrum and the telephone network. The
pioneering work has occurred in Great Britain.
Two of the systems there utilize the broadcast
spectrum (CEEFAX and ORACLE). The third makes
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use of the existing telephone network (PRESTEL).
This latter system is also available in parts
of the United States under the name VIEWDATA.
Basic to these systems are a number of databases that can be accessed and read on one's
home television screen. Because teletext is
a form of data transmission that involves broadcasting technology i t is included in the present consideration. An additional reason for
doing so is that there is nothing, technologically, that precludes the use of CATV for the
provision of this service.
Two other technologies that can be brought
to bear on this policy arena are fiber optics
and satellites. They both serve to enhance the
data transmission potential and thus exacerbate
the policy issues . Fiber optics can increase
the amount of the data t ransmitted and the
quality of the signal containing it . The potential of satellites to effectively shrink the
distances between message origination and destination has already been evidenced for both
broadcast and data transmission purposes.
Given the above types and possible uses of
communication technology, we can now begin to
explore the policy implications that derive
from them.
THE POLICY ISSUES

Following this grant of authority over
cable television, the FCC issued its first set

of rules governing CATV in 1972, Cable Television Report and Order, (3) in which the Commissi on attempted to formu 1ate "a cable program
designed to allow for fulfill ment of the technolog ical promise of cable and, at the same
time, to maintain the existing structure of
broadcast television. " (4) Thi s two-pronged
goal led the Commission to implement in 1972 a
number of provisions, first, limiting the signals which could be imported into a market by
a cable caster, and second, requiring the cable
system to make certain programming options
available to its subscribers .

broadcasters; and second, it may not limit the
editorial discretion of the cable operator by
requiring that he/she perform common carrier
services.

The 1972 rules were immediately challenged
in United States v. Midwest Video Corp . (5) In
this case the Supreme Court discussed the "reasonably ancillary" concept and upheld the FCC 's
ruling but could not articulate a majority
·opi ni on. The plurality opinion found the
authority in Southwestern Cable to regulate
CATV "with a view not merely to protect but to
promote the objective for which the Commission
had been assigned jurisdiction over broadcasting." (6) One of the more intriguing aspects
of the 1972 rules was the requirement that
public access channels be made available to
anyone who wished to use them. (7)
These rules were again challenged in 1979
in FCC v. Midwest Video Corp. (8) On review,
the high Court held that the mandatory access
regulations exceeded legal bounds for two reasons. The first is because "the regulations
were not reasonably ancillary to the Commission's jurisdiction over broadcasting, a jurisdictional condition established by past decisions of this Court." (9) The second rationale
articulated by the Court for holding the rules
i nva 1id 'i s that the rules "amounted to an
attempt to impose common-carrier obligations on
cable operators and thus ran counter to the
statutory command that broadcasters themselves
may not be treated as common carriers. " (10)
(It must be noted, however, that although
broadcasters and cable casters cannot be treated as common carriers, the FCC does have jurisdiction over common carriers in general, for
example, the telephone companies.)
Having considered the history of CATV
regulation, it would seem that if data communication is to fall under FCC authority, it could
be regulated in a manner analogous to the way
in wh ich cable telev ision i s presently treated.
This supposition is based upon two facts: in
some areas data communication already is being
distributed via cable and is under FCC jurisdiction over CATV; second, even i f data transmission occurs via satellite, microwave, or
telephone 1ines, it remains "anci ll ary" under
the United States v. Southwestern rule, to
over-the-air broadcastlng and thus susceptible
to FCC regulation.

However, the "publ i c interest, convenience
and necessity" standard of the Communications
Act of 1934, made applicable to CATV in Southwestern Cable does allow the FCC to contror--some aspects of programming. Through a plethora of litigation, (11) the federal courts
have arrived at the position that while the FCC
may not control the content of broadcast messages, it may require programming in certain
categories . This requirement is not viewed
as a violation of the editorial discretion
principle and fosters such regulations as the
Fairness Doctrine and the Personal Attack Rules.
Thus under public interest standard, the data
communicator could be forced to comply with
the same policy guidelines that broadcasters
must meet such as the equal time rule, community ascertainment and the Prime Time Access
Rules .
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But is it likely that these regulations
will be imposed intact upon those involved in
data transmission? The only case to shed light
on this question was adjucated by the FCC in
1970 . (12) This case resulted in part from a
request by the American Newspaper Publishers
Association that the FCC make clear its position regarding facsimile transmission of a
newspaper via cable. In stating that the Fairness Doctrine and Equal Time Rule do not apply
"to the distribution of printed newspapers to
their subscribers by way of cable," (13) the
FCC sta ted tha t: "The point is tha t we have no
intention of regulating the print medium when
it is distributed in facsimile by cable, but
we do hold that the publication of a newspaper
by a party does not put it in a different position from other persons when it sponsors or
arranges for the presentation of a CATV origination which does not constitute the distribution of its newspaper." (14)

I.

What emerges from the above statement is
the. position that different uses of the various
communications media will be treated differently. Data communication via CATV for the transmission of a newspaper is not subject to the
Fairness Doctrine, et al; however, data communicators using ca~or the transmission of
other textual materials may fal l under the same
regulatory strictures to which cable operators
are subject.

i

This differences-in-the-medium approach
is consistent with the regulatory posture of
the Congressional communications subcommittees.
Following the recent failed attempts to rewrite
the Communications Act, Congress is presently
considering proposals to deregulate radio. The
proposed deregulation is a response to the
notion that instead of applying all regulation
equally to all electronic media (as was the
approach when television was developed), various regulat ions should be applied, and the
application should be handled differently,
depending upon the unique aspects of the medium.
Thus, for example, since radio is largely a

In the wake of Midwest Vi deo II, the FCC
does retain the legal authority to regulate
cable television ; however, fut ure regulation
must respect two principles : f irst, the FCC
must i nt er pret "reasonably ancillary" in such
a way that it does not impose regulations on
cab.le casters which it does not also impose on

I
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local medium and television is largely a national medium, the two should be treated differently; since scarcity of public resources is a
factor in over-the-air television but not with
cable television, the two should be treated
differently; and since traditional CATV presents
pictures which may be intellectually intrusive
and readily accessible to children and data
transmission presents words which must be consciously read, the two uses should also be
treated differently. (15)

and the conclusions drawn from them have support in the teleconmunications policy arena
already: "Some government planners see cable
(as) eventually divided into at least two regulatory slots: (the) cOnlnon carrier with channels
for lease to other programmers, (or the) cable
franchiser himself progranming only few channels
for such services as pay cable and ancillary
services (security, information retrieval,
etc.) (The) notion is that divided regulation
wi 11 evo1ve duri ng (the) next decade." (18)
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